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The Nature and Function of Judicial Review

Le Conserl constitutionnel est une jurisdiction, mais il ne it pas; mon
tile ext de lui faire prendre conacience de sa nature.

—Robert Badinter, president of the Conseil constitutionnel, 1986 g4’

The theme of this book {s that modern constitutional revicw cannot alwayi be ad.
equately understood if seen through the traditional categones of the separation of
powen. Comstitutional courts do more than can be fined into the domain allowed
to courts cxcrcanng the pdicial function. Much of what they do 1n what | call
“tranforming soactien” imulves spreading the values set out 1n the canstitution
throughout their state and society. Indeed. thar sdea of whit 3 constitution is does
nol always £t well with the orthodox idea of a liberal constrtution. | try to show
that constrtutional judges often come near to beng apphed political theonsts, car-
rying out a quite new type of political function. Thus first chapter develops some
of these concepts and sets out the plan of the book, offermg teckucal information
and defimitions 1o be filled out in the substantrve chapters.

A few examples always help in setiing out a general approach Though this book
is pnimanly about “new” constitutional review 1n countries underpoing some form
of tansformanon, | begin with a ditferent sort of cxample. It 1s chosen not from
3 new constitutional court, or one involved in transformatnve prsprudence, but
from the oldent count doing comstitutional review, what s bevond doudn the mode)
court, the US Supreme Court. There are two teasons for the Furst, the Supreme
Court w familiar —if the reader bnows anything about constitutional review, if i
kely to be ahaut Amencas expenence. Second. | hope to show that the patterns

and uleas that are relevant in newer jurisdictions have their counterparts even In
this oldest and most familiar terrntory.
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that had only stood for seventeen years The case was Lawrence v Texas, which
challenged a state law cnminalrmg some homosexual practices * The ruling prec-
edent, Bowens v Hardwick from 1986, ought to have made the ase unnecessary:’
In Bowers a Georgia state Liw that made sodomy punishable by up to twenty years
imprisonment was challenged Hardwnck had been arrested for committing sod-
omy when a paolice ofhicer had entered hus house and found him with another man
In the end he was not prosecutad, but underntook a avil suit against the state daim-
ing the law was unconstitutiona! Though the federal appeals court agreed with
Hardwack, the Supreme Court ruled that Georgu was entitled to use the
Law 1o impose the majonty’s moral code.* 2 / 39

The Supreme Court is not totally forb:dden to averturn its own pre
sions, but puts a very strong value on gare decins, the rule of precedent
i is rare for the court to change its mund 30 soon after a major ruling even one
as controversial as that in Bowers v Hardwxl That case had raised a huge protest
because it ddashed with hiberaliung trends 1in Amernican soacty dunng the 19703
and 1980s. When Lawrence v Texasoverruled Bowers, there was an equivalent up-
roar from political and udiaal conservatne ' When major courts do overturm
thar own precedenty, they useally do so becaue they think an carbier decision has
become inapproprute for a later society Or they at leant shade their dinagreement
with the past deciston. The US Supreme Court of 3003 was much blunter. The
majornty opinion says outnght, “Bowers was not correct when it was deaded, and
i 1s not carrect today. It ought not 1o reman binding precedent™ This really was s
choice by the Supreme Court —it could have held for Lawrence without enverruling
Bowers. The maority opinion explicitly savs that the pistices rejected an alterna-
tive approach that would have diallowed the Teras statute on narrower grounda
In fact Justice O'Connor. who voted along with the majority to overturn the Texas
law, had been part of the manorsty tn Bowers and still thought at correct. To find
the law under which Lawrence was prosecuted unconstitutional, she used an ap-

'lawer=ir v Tenan 419 US 938 (300y) (U7 Segreme Cowrt)

‘Bowevs v Hardund 3o L% 188 [1eta] (LY Seprrmme Covant )

"The cvurts rwm summary of this peost » e “Sadomy Lrws may not be invalalaed under the
dur provess dause of the Fourternth Amendmers on the theory that there must be a retonal bases for
the Liw and that meonty wentiments shout the meralsy of hemoscaual sodomy sre net an adequaie
bama” Bewrra v Hunidwnk 3

Therr 1s an extrnuve pournal Eterarore en beek cases A 2 sedection, EM Maltz "The Conrt, the
Acadery. and the Consttutum A Cezmme=st en Beweny v Hardwxk and By Crexa” 19by Brpham
Toumyg Unrveruity Law Fevicwse-ot prves 2 pood acorant of both the first case and o recepoan, wihale
| Wemnatemm and T DeMarnin "Challemping Duserr The Oesobogy and Logx of Lawrencr v Traad 300y
10 Car oo Wamen's Law Journad 1)-0- 8 2 metal amalvin of the maducal by in the secnnd case The
two cases sad mmtrrvrning densons are trrend oyrihey @ R Turne, "Todtumalam Maontaan
Moraloy 2nd the Homoezual Sodomy Lue The hemey from Bowerns 1o Lawreace” 2004 335 Uner -
wty of Denun Lew Revwew -0

*Iawrr=cr v Trras ummm-ﬁtm-utthm-‘udlhmm
ﬂlﬂhﬂpmnl&rﬂhmy:ﬂz&nﬂ@hmm
puned by two other peaticrs, was by kascr Scala Feem by the stendanhy of the Soprree Cont 2 in
berter and confrontational towards the masansy
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praach quite ditferent from that offered in the maronty opinson But of the court In
3003 did not have to overrule Powers, the court in 1988 did nest have 1o rule on the
comtitubionality of the Geoegra statute at all — it would have been periectly pos.
uble to overturn the court of appeals by umply ruling, av the Supreme Cournt was
invited 1oy that the case was moot Right a1 the beginning. the firat Gevrgia count
10 hear the case had ruled that Bowers had no cause of action because he had not
actually been prosecuted

The first point to make 1 that courts sometimes really do set out deliberately
to make major legal statements. No one can avend the fact that twe US Surveme
Courta, only seventeen yean apant, felt so strongly about the isue of ¢
homoserual behaviour that they 1ook up challenges that could have! 3 / 39
Both courts, though radically opposed 1o each other, felt 1t thewr duty
in this way. The second point 1o male at thas stage is how much personnet cnanges
muatter. Since the 19 jos the U'S Supremce Court has always had nine pusticen, though
this number 1s nol prescribed in the constitutson and has not alwavs heen man.
dated by Law, 1t may have hardened 110 3 “conststutional coment wn " Of the nine
men and women who heard Lawrence, only three survived from the Rowers court,
and ene of them., ('Connor, effectrvely changed 1ack. The st new appaintments
split four 1o two againat the ruling in Bowers. On such minor things as pudicial
death and retirement can depend something as fundamental s 8 shuft 10 2 nation's
public morality (The route by whah people become pudges s commentad on later,
especially, a0 an example, in chapter 4 on France.)

In ather ways this relatively ondinary prece of constitutional adrudicatson shares
many of the features 1o be discunsed at length in this book. The rubing in Law.
remie 1s a sell-conscious "modernuation” of values, and an impouton of them,
Much of the disagreement ahout the case tevalves round the question of whether
or not public disapproval of private behmiour can pustify legal restrctions, but
discusien s always admized wath matters of what | have called elsewhbere "u-
dicul methodology™ —the rules w be aprued in deaiding such casen” So those
who wanted to overturn the Tenas Liwe clarmed that there was no imporiant and
legmimate government aim served by 2 Thewr oppencents waid that the law needed
o such aim, because that test applies only 1o nghts that are “deeply moted in this
Nation’s history and tradition™ Much of what wall follow in this ook 13 about what
tests are applicable 1n what circumistances

Part of the diagreement over Lawrenie is factual —the two udes differ on the
hastory of legal constraints on homoserualay —and we will see frequent use and
mususe of clams o empirnal knewladge in other urindichions Much of the dis-
agreement evet Howers and Lawrence v diagreement over what the cases are actu-
ally about For both udes the nsues have Little 10 do with homosesuality in iself,
For the maionty in Lawrence the imoe 1s the nght of the aitizen 1o be keh alone in
private. For the other side. the cases are about the night of the state prvernments to
retlect masority fecling within thew termtones with no federal intersvention. Sociol-

Scanned by CamScanner



